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1. MR JUSTICE DYSON: The applicant is 61 years of age and is married. He and his wife have lived for approximately 18 years at 6 Northleach Drive, Southport. In November 1991 he was made bankrupt. The property at 6 Northleach Drive was purchased by the applicant's daughter and son-in-law. The applicant and his wife entered into a tenancy agreement with their daughter and son-in-law to rent the property from 31st November 1991 for five years at a monthly rent of £575. There they have continued to live as sole occupiers. No notice was served on the applicant and his wife in accordance with section 21(c) of the Housing Act 1988.

2. The applicant and his wife paid the rent regularly until he was made redundant. Accordingly, in February 1995 he submitted a claim for housing benefit. On 22nd August 1995 the Borough Housing Officer wrote to the applicant's solicitor stating that with effect from 28th August 1995 the applicant's housing benefit would be restricted to £50 per week because his rent was considered to be "grossly excessive in comparison with suitable alternative accommodation within the area". The applicant's solicitor wrote to appeal against that determination.

3. On 28th September the Borough Housing Officer wrote to the applicant's solicitor to indicate that he was not prepared to alter his decision. On 3rd October 1995 the applicant's solicitor appealed against that decision of the Borough Housing Officer. On 28th October 1995 the Borough Housing Officer replied saying that the matter would be referred for a hearing before the Housing Benefits Review Board. That hearing took place on 17th January 1996. After hearing evidence, representations and reading documents supplied to them, the Board, by a unanimous decision, found,
"... the rent paid by Mr and Mrs Brennan for the accommodation is grossly excessive in comparison with suitable alternative accommodation within the Borough. The Board have also found of fact that the property exceeds the Claimant's requirements and that Mr and Mrs Brennan's requirements are for one bedroomed accommodation. The Board have found on the evidence presented that Mr and Mrs Brennan have an assured short-hold tenancy and that the Housing Benefit Officer has made comparisons with other assured shorthold tenancies within the locality.

The Board have also considered Mr and Mrs Brennan's vulnerability by virtue of their age, and the relevant factors 'that is Mrs Brennan's employment', however the Board have concluded that suitable cheaper accommodation is available and it is reasonable to expect the Claimant to move.

The Board have, however, also taken into consideration their own knowledge of rent levels within the Borough and decided that Housing Benefit should be increased to £60 per week to be backdated to the beginning of the claim.

In reaching this decision the Board carefully considered the evidence presented by both parties and also Regulation 11 of the Housing Benefit (General Regulations) 1987."

4. The applicant was notified of this determination by a letter dated 24th January 1996. So much for the facts.

5. I need next to describe in outline the housing benefit scheme so far as it is relevant to the application before me. The effect of the scheme is that a person may be entitled to housing benefit if he or she is liable to make payments in respect of a dwelling which he or she occupies as a home. The housing benefit may rise to 100 per cent of the recipient's eligible rent as defined, calculated on a weekly basis, less deductions. In general terms a person's eligible rent is what the applicant is liable to pay.

6. The relevant regulations for the purpose of the application before me are principally those contained in regulation 11, which provides for the restriction on unreasonable payments that fall to be taken into account when calculating the eligible rent. Regulation 11, so far as material, provides as follows:
"(2) The appropriate authority shall consider -

(a) whether .... a claimant occupies a dwelling larger than is reasonably required by him and others who also occupy that dwelling .... having regard in particular to suitable alternative accommodation occupied by a household of the same size ....

(c) whether .... the rent payable for his dwelling is unreasonably high by comparison with the rent payable in respect of suitable alternative accommodation elsewhere

and, where it appears to the authority that the dwelling is larger than is reasonably required or that the rent is unreasonably high, the authority shall, subject to paragraphs (3) to (4) treat the claimant's eligible rent, as reduced by such amount as it considers appropriate having regard in particular to the cost of suitable alternative accommodation elsewhere and the claimant's maximum housing benefit shall be calculated by reference to the eligible rent as so reduced.

(3) If any person to whom paragraph (7) applies -

(a) is aged 60 or over ....

no deduction shall be made under paragraph (2) unless suitable cheaper alternative accommodation is available and the authority considers that, taking into account the relevant factors, it is reasonable to expect the claimant to move from his present accommodation.

(6) For the purposes of this regulation -

(a) in deciding what is suitable alternative accommodation, the appropriate authority shall take account of the nature of the alternative accommodation and the facilities provided having regard to the age and state of health of all the persons to whom paragraph (7) applies and, in particular, where a claimant's present dwelling is occupied with security of tenure, accommodation shall not be treated as suitable alternative accommodation unless that accommodation will be occupied on terms which will afford security of tenure reasonably equivalent to that presently enjoyed by the claimant".

7. It will be seen at once that the Board had to consider whether suitable alternative accommodation was available in determining the following questions: (1) whether the property was larger than was reasonably required by the applicant and his wife: regulation 11(2)(a); (2) whether the rent payable for the property was unreasonably high: regulation 11(2)(c); (3) whether any deductions from the eligible rent should be made given that the applicant, being over 60, was in a vulnerable category: regulation 11(3); and (4) by what amount would it be appropriate to reduce the eligible rent: regulation 11(2).

8. Other regulations that are relevant are regulation 79, which provides that
"(1) Subject to paragraph (1A), any determination or decision of a Review Board may be reviewed at any time by the appropriate authority if -

(a) there has been any relevant change of circumstances since the determination or decision was made; or

(b) it is satisfied and, in the case of a decision, satisfied by fresh evidence, that the determination or decision was made in ignorance of, or was based on a mistake as to, some material fact; or

(c) except in a case of a decision made by a Review Board, it is satisfied that it was based on a mistake as to the law."

9. Regulation 82 provides:

"(2) Subject to the provisions of these Regulations -

(a) the procedure in connection with a further review shall be such as the Chairman of the Review Board shall determine."

10. Regulation 83 provides:

"(4) The Chairman of the Review Board shall -

(b) include in the record of every decision a statement of the reasons for such decisions and of its findings of questions of fact material thereto."

11. Finally, regulation 86:

"(1) Subject to regulation 87 .... a determination or decision may be set aside by the determining authority which gave the determination or decision or by an authority of like status, in a case where it appears just to set the determination or decision aside on the ground that -

(a) a document relating to the matters relevant to the determination or decision was not sent to, or was not received at an appropriate time by, any person affected by the determination or decision, his representative, or the determining authority which gave the determination or decision; or

(b) in the case of a hearing before the Review Board, any person affected or his representative was not present; or

(c) the interests of justice so require."

12. Paragraph 2 requires any such application to be made within 13 weeks of the day on which notice of the determination or decision was given.

13. It is important to the resolution of the issues before me to understand the difference in terms of security of tenure between an assured shorthold tenancy and an assured tenancy. In the case of a fixed term assured shorthold tenancy, a landlord has an absolute right to possession at the end of the fixed term, provided that he has given the appropriate two months' notice that he requires possession: See section 21 of the Housing Act 1988. In the case of a fixed term assured tenancy a landlord has a right to possession at the expiry of the fixed term only if one or more of the grounds set out in schedule 2 to the 1988 Act is established. Absent a ground for possession, the tenant may remain in possession as a periodic tenant. A shorthold tenancy may not be granted for less than six months, but it may be granted for a substantial term of years certain.

14. It is clear, therefore, that, all other things being equal, accommodation occupied pursuant to an assured shorthold tenancy is not occupied on terms which give security of tenure reasonably equivalent to that enjoyed by a person occupying accommodation pursuant to an assured tenancy. The significance of this for the purpose of regulation 11 of the regulations is obvious.

15. The applicant applies for judicial review of the decision of the Review Board on the following grounds: (1) there was no evidence on which the Board could find as a fact that the applicant currently occupied accommodation under an assured shorthold tenancy; and/or (2) there was no reasonable basis on which the Board could find that an assured shorthold tenancy for five years would afford security of tenure reasonably equivalent to that enjoyed by a person occupying accommodation pursuant to an assured shorthold tenancy granted for a term of six to 12 months; and/or (3) if an assured shorthold tenancy for a term of six to 12 months did afford security of tenure reasonably equivalent to that of an assured shorthold tenancy for a term of five years, there was no or no sufficient evidence for the Board to find that there was an active market in suitable assured shorthold tenancies for terms of six to 12 months; and/or (4) the Board failed to give adequate reasons for its findings in general, and in particular for the finding that the applicant had an assured shorthold tenancy, and the finding that there was available suitable alternative accommodation.

16. For the Board Mr Baxter takes issue with each of these submissions. Additionally he argues that relief should be refused in any event on the grounds that regulation 79(1) or regulation 86(1) provide an adequate alternative remedy.

17. I turn to the first issue. The current tenancy agreement that was before the Board is a written agreement dated 29th November 1991 and it is headed "AGREEMENT for letting furnished dwellinghouse on an assured shorthold tenancy under Part 1 of the Housing Act 1988".

18. At the hearing the applicant was present and was represented by a solicitor, Ms Herzog. The Housing Benefit Officer was represented by Mr Steele. Ms Herzog opened the case. She told the Board that the applicant's tenancy was an assured shorthold tenancy for five years. She made the point that a five year tenancy had to be compared in terms of security with the comparable tenancies which were all for six to 12
months in duration. The note of the hearing records that Ms Herzog told the Board:
"The tenancy is soon to expire, but a further fixed term of five years will be granted. Ms Herzog told the Board that this is Mr and Mrs Brennan's long-term home and there is every possibility that they will continue to stay there. Ms Herzog also informed the Board that no Section 20 Notice had been served prior to the tenancy and she said that her client, therefore, has additional security of tenure."

19. It is clearly established law that, if a landlord fails to serve a notice as required by section 20(1)(c) of the 1988 Act, the tenancy granted which would otherwise be an assured shorthold tenancy is treated as an assured tenancy: See Panyani & Pyrkos v Roberts [1995] 25 HLR 421, 425-6. Such a notice, to be of effect, must be served before the tenancy is entered into: See section 20(2)(b).

20. In his closing submissions Mr Steele said to the Board that the current tenancy was a five year assured shorthold.

21. In her closing remarks Ms Herzog made three points, the third of which was summarised by the Board in its decision as follows:
"The third point is about an assured shorthold tenancy. This is a specific form of tenancy and has all the characteristics of an assured tenancy. The Section 20 Notice must be served prior to the tenancy agreement being entered into, and where this has not been served this creates an assured tenancy. In this case no Notice was served, I have asked Mr Brennan about this and he says that there was not any notice and if there had been copies will have been given to the Housing Benefit Department."

22. Mr Brennan had been asked questions at the hearing, but none was directed to the issue whether a section 20 notice had been served. Mr Steele did not challenge the assertion made by Ms Herzog in the presence of Mr Brennan both in her opening and closing remarks that it was his case that a section 20 notice had not been served, nor did any member of the Board raise a query about it. It was not, for example, suggested that Mr Brennan should formally give evidence to confirm the truth of the assertion made by Ms Herzog. Mr Steele did not ask for leave to cross-examine Mr Brennan. He might, for example, have wished to ask Mr Brennan why the written agreement was headed "Assured Shorthold Tenancy" and to ask why the alleged failure to serve the notice had not been raised at any stage prior to hearing before the Board. It will be recalled that the proceedings to be followed at the hearing were such as were determined by the chairman at regulation 82(2)(a). Accordingly, the chairman could have directed that any procedure be followed that was consistent with fairness.

23. I cannot accept the full breadth of Mr Dale's submission, since it seems to me that there was some evidence that the existing tenancy was an assured shorthold tenancy, namely the tenancy agreement itself. In my view, however, the finding cannot stand for two alternative reasons. First, I consider that regulation 83(4)(b) required the Board to say in terms whether they rejected the assertion that a section 20 notice had not been served and, if so, briefly why they did so. I accept that in some cases a bare finding of fact does not require to be supported by reasons, but in this case it was of the utmost importance to an understanding of the basis of this decision to know why the Board concluded that the existing tenancy was an assured shorthold tenancy. Was it because they did not believe the assertion that a section 20 notice had not been served, that this fact had not been proved to the requisite standard, that the statement in the written agreement that it was an assured shorthold tenancy was irrebuttable in law or in fact or what? Without knowing what the reason was, it was impossible for the applicant to determine whether the Board had fallen into error in making this crucial finding. It is possible that, in making this finding, the Board took no account of the assertion at all, because they simply overlooked it.

24. Secondly, even if the Board was not required by regulation 83(4)(b) to give their short reasons for deciding that the tenancy was an assured shorthold tenancy, I am of the view that there was a breach of the requirements of procedural fairness in this case. I have to assume for the purposes of this argument that the Board did not overlook the assertion made by Ms Herzog, but decided either that they did not believe it, or that it had not been proved to the requisite standard. If they were minded to reject the assertion, they should, in my view, have told Ms Herzog of their view. The assertion had not been challenged by Mr Steele. It is true that in his closing address he referred to "a five year assured shorthold", but that could have been taken as no more than a reference to the terms of the written agreement itself. Since the procedure that was to be adopted, including presumably the rules as to the giving of evidence, lay within the discretion of the chairman, basic fairness required that Ms Herzog should have been alerted to the risk that her unchallenged assertion might be rejected unless, for example, direct evidence was given in support of it. I rather suspect that the Board did not sufficiently appreciate the significance of the point about the section 20 notice, although the point was undoubtedly made by Ms Herzog. It is true that the Board comprised lay members, but they were advised by a legal officer. My suspicion as to the Board's lack of appreciation is based on the fact that the Board did ask probing questions on various issues, such as the question of the duration of the comparable tenancies, but asked no questions at all about the section 20 notice.

25. Be that as it may, I am satisfied that the finding that the existing tenancy was an assured shorthold tenancy must be quashed for the reasons that I have given. Since that finding inevitably underpinned the conclusion that suitable cheaper accommodation was available, the entire decision must be quashed, subject to the alternative remedy point. I should, however, first deal, albeit briefly, with Mr Dale's other points.

26. I turn to the second issue. Mr Dale submits that even if the applicant had occupied the property under the terms of an assured shorthold tenancy, no reasonable tribunal could have found that a tenant for a fixed term of six or 12 months enjoyed security of tenure which was "reasonable equivalent" to that enjoyed by a tenant for a fixed term of five years. He submitted that in this respect, the respondent placed too much reliance on the representation of the local authority recorded near the foot of page 3 of the written decision, that "the Local Authority compare a shorthold with a shorthold." It seems to me that prima facie it is very difficult to see how a five year tenancy does afford security of tenure reasonably equivalent to that afforded by tenancies of six to 12 months' duration. I am not, however, prepared to say that such a finding is perverse in the Wednesbury sense, because there may be reasons which could justify it. However, once again I think that there was a breach of regulation 83(4)(b). Without knowing the reason for the conclusion, it is impossible to see whether this was a rational decision. It is possible, for example, that the Board did not believe that the applicant was going to be offered a further five year term when the existing five year term expired in November 1996. If they had been of a mind not to accept that assertion, they would have been guilty of procedural unfairness of the kind earlier discussed. Even if they did accept that a fresh five year term would be granted, they might have thought that other shorthold tenancies exceeding six to 12 months in duration would have become available, or they might have thought that the difference between terms of six to 12 months and a term of five years was within the bounds of reasonable equivalence. One simply does not know. Accordingly, I would have quashed this decision for lack of adequate reasons under this head as well.

27. I turn to Mr Dale's third submission. This is that, even if the assured shorthold comparables had been reasonably equivalent in terms of security of tenure to the applicant's current and future tenancy and therefore capable of being "suitable alternative accommodation", there would have been insufficient evidence before the Board upon which it could find that suitable alternative accommodation was available. There was a schedule of 16 comparable properties let over a period of seven months. Mr Dale submits that that was insufficient evidence of "an active market". The reference to "an active market" is a reference to the judgment of Sir Thomas Bingham, MR, in R v Housing Benefit Review Board for East Devon District Council ex parte Gibson [1993] HLR 487, 494.

28. I can deal with this point quite shortly. Mr Dale has to satisfy me that the implied finding of the Board that the schedule of comparables was evidence of an active market was unreasonable in the Wednesbury sense. It is elementary that this court must not usurp the function of the Board. The issue is not whether I would have been of the view that that schedule was evidence of an active market, but whether any reasonable Review Board could properly have reached that conclusion on that material. I am quite unpersuaded that Mr Dale has overcome the very high hurdle that the Wednesbury test places in his path. Accordingly, on the third issue Mr Dale fails.

29. His fourth issue raises the question of the adequacy of reasons. I have already sufficiently dealt with this when dealing with the first and second issues. For the reasons that I there gave, I accept his submissions as to the inadequacy of the reasons given.

30. Finally, I turn to Mr Baxter's alternative remedy point. I start with regulation 86. Mr Baxter submits that it was open to the applicant to seek to set aside the determination or decision under regulation 86(1)(c) on the grounds that the interests of justice so required.
In R v East Yorkshire Beverley Housing Benefits Review Board ex parte Hare , 27 HLR 637, 640, Mr Justice Schiemann expressed a tentative view as to the scope of regulation 86(1)(c). He said:
"I am not persuaded that the phrase in regulation 86(1)(c) 'the interests of justice so require' was intended to embrace complaints in relation to a Review Board's decision such as those advanced before me. I incline to the view, although I have heard no detailed submissions on the point, that the phrase is intended to be given a rather narrow meaning and to cover what might be called breaches of natural justice."

31. It is difficult to know what the draftsman had in mind in paragraph (c) of regulation 86(1). Whatever its precise scope, I do not think that it was intended to be invoked in circumstances where, as I have found in this case, the Board has committed serious errors of law. Even if the language of regulation 86(1)(c) is wide enough to cover such a case, I would not exercise my discretion to refuse the relief sought on that ground. It seems to me that it is obviously right that this case be considered by a differently constituted Board. In any event an application under regulation 86(1) should have been made by about the end of April 1996. I have not been shown any provision in the regulations giving power to extend the time limit imposed by regulation 86(2), but, assuming that there is such a provision, I cannot be certain that the time would now be extended.

32. Finally, I come to regulation 79. In the light of my judgment this regulation simply does not apply. The failure to give adequate reasons and the procedural unfairness to which I have referred are not covered by

regulation 79(1)(a), (b) or (c). For all these reasons this application succeeds.

33. MR DALE: I am grateful, my Lord. I apply for costs.

34. MR JUSTICE DYSON: You are seeking an order that the decision be quashed, are you?

35. MR DALE: My Lord, yes, and perhaps with a direction that it is remitted back to the Housing Benefits Review Board.

36. MR JUSTICE DYSON: To be heard by a differently constituted panel?

37. MR DALE: To be heard by a differently constituted panel. There were various other grounds of relief pleaded, but I do not think any of them apply provided there is a redetermination.

38. MR JUSTICE DYSON: Do you want to say anything about that, Mr Baxter?

39. MR BAXTER: I do not think I can argue against any of that, my Lord.

40. MR JUSTICE DYSON: Thank you very much indeed.

41. MR DALE: My Lord, the other matter is that Mr Brennan is legally aided.

42. MR JUSTICE DYSON: Legal aid taxation.

MR DALE: I am grateful.
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